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In June of 2021, the Supreme Court handed down its decision in NCAA v. Alston which has forever
changed the landscape of collegiate athletics.? Alston held that NCAA rules limiting education-
related compensation violated antitrust laws under the Sherman Act.? The decision was significant
for several reasons, but namely because it forced the NCAA to do away with longstanding policies
that prohibited student athletes from benefiting from their name, image, and likeness (NIL).*

In response to the decision, several states enacted legislation permitting student athletes to generate
revenue from their NIL.> The NCAA also implemented an interim policy allowing students to
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“engage in NIL activities that are consistent with the law of the state where the school is located.”®

The policy, however, expressly prohibits pay-for-play deals, recruiting contact by boosters, and
deals that serve as inducements to attend universities.’

Despite this new opportunity for college athletes, there fails to be clear guidance on permissible
NIL practices.® State legislation is not uniform and many universities and student athletes remain
confused about the rules.’ Indeed, athletes in some states benefit more than athletes in other states
where the NIL laws are less favorable.!? There has also been discussion of a federal NIL law to
create uniformity in the marketplace, but this effort has not been successful to date.!!

What Is a Collective?

While waiting for states and the NCAA to navigate this new area of the law, collectives emerged
as a way to fund NIL opportunities for student athletes.!? A collective is a “program designed to
facilitate athletes’ potential endorsement opportunities.”’® Collectives are often founded by
prominent former athletes and university alumni affiliated with a specific school or athletic
conference.!* Today, more than 120 collectives have been formed or are in the process of being
formed across the United States.!> Commentators surmise that every school in the Power 5
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conferences will be affiliated with at least one NIL collective by the end of 2023.!¢ This means
programs that do not have a robust NIL collective may soon risk losing talented athletes to
universities that can offer them more financial opportunity off the field.!”

How Do Collectives Operate?

Collectives pool funds from boosters, businesses, and other donors to help facilitate NIL deals for
the athletes they represent.!® According to the Internal Revenue Service (IRS), collectives can be
categorized as either for-profit businesses or 501(c)(3) status non-profits.!” Non-profit
collectives enjoy tax-exempt status, which likely makes them an attractive investment
opportunity for wealthy university boosters who want to receive tax deductions for their
contributions.?’

In many ways, collectives play an important role in helping college athletes monetize their
NIL. In the first year following the Alston decision, college athletes reportedly earned $917
million from NIL payments.?! Former University of Alabama quarterback Bryce Young and
University of Louisiana gymnast Olivia Dunne are among those who have benefitted from
collectives, after partnering with national corporations such as Subway, American Eagle, and
GrubHub.??

The Concern Over Collectives
Coaches and university administrators seem to support collectives as a means to fund their athletic

programs, but they diverge on how collectives should be used with respect to players.?*> Some
coaches are concerned that certain players will have more financial opportunity than others,
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creating an imbalance among the team.?* Others fear that players are leveraging financial
opportunity from collectives as a bargaining chip in the recruiting process.?

This is due to the fact that “the NIL collective is not exclusive to just college student-athletes; it is
open to any athlete who falls under NCAA bylaws,” including recruits (high school or transferring
college athletes).?® In May of 2022, the NCAA issued new guidelines clarifying that collectives
are to be treated as boosters since NCAA rules already preclude boosters from offering NIL deals
to recruits or influencing where they go to school.?’” Nonetheless, many athletic programs have
gotten around this simply by promoting the amount of money available through the university’s
collective to entice athletes to attend their school.?® According to University of Alabama Head
Football Coach, Nick Saban, coaches often know how much money is in their school’s collective
and how much money they can promise each recruit upon enrollment.?’ Once the player joins the
team, the collective funnels the money to the student as an “NIL deal.”°
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In practical effect, collectives provide college athletes with unchecked NIL benefits and make it
difficult for the NCAA to distinguish between deals for an athlete’s services on and off the field.>
Some commentators blame collectives for “disrupting the status quo” of college sports and
crippling the NCAA’s amateurism model.>* Others argue that college football programs, at least,
have always “bought” players even if they could not directly offer them money outright.®> Big
schools with sizeable athletic funding have always been able to offer recruits nicer facilities, a
bigger stadium, more nationally televised games, and promises of being high NFL draft picks.*¢

Going forward, the solution is not clear cut. Instead of permitting states to enact their own NIL
laws, a uniform body such as Congress or the NCAA could better regulate NIL at the national level
to provide much needed clarity over the scope of the rules.?” The NCAA, however, has struggled
to adequately enforce its existing bylaws, which may be due in part to concerns of triggering
antitrust legal challenges that were the subject of the Alston decision.® As the only national
governing body of collegiate athletics, the NCAA has to walk a fine line between regulating NIL
compensation, complying with state NIL laws, and avoiding antitrust scrutiny.>® Until there is
clearer guidance, NIL collectives remain a lucrative opportunity for student athletes but must be
used with caution if the NCAA’s amateurism model is to be preserved.*
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